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STATEMENT OF THE CASE.

Nugget Creek is a small, non-navigable, natural

watercourse, traversing terrain made up of gold-bear-

ing soil and gravel. It is embraced by mining claims

numbered consecutively from "Discovery" claim each

way. Those claims downstream from "Discovery"

are designated by a number followed by the word

"Below"; those claims upstream from "Discovery"

are designated by a number followed by the word

"Above".



Appellant is the owner of, and engaged in mining

upon, claims One Above, Two Above, and Three

Above. Appellees are the owners of claims below

Discovery and are engaged in mining upon a claim

known as "Iowa Bench", adjacent to claims Three

Below and Four Below. Both appellant and appellees

use the waters of Nugget Creek in their mining opera-

tions.

In the ownership of his mining claims, and water

rights, appellant is the immediate successor in interest

to one Albert Stinson (R. 82-93), and the appellees,

in their ownership of mining claims and water rights,

are the successors in interest to one J. C. Murray

(R. 72-73) whose predecessors in interest made ap-

propriations of the waters of Nugget Creek through a

ditch, having its intake on claim known as ''Nine

Above", on the right limit of Nugget Creek and

known as the "Herrendon & Jacobs Ditch" or ''Old

Company Ditch". The construction of this ditch was

commenced in 1908 or 1909 (R. 41-84) and pushed to

completion with reasonable diligence and the waters

of Nugget Creek turned into it immediately (R. 97).

The predecessors in interest of the appellees made a

further appropriation of the waters of Nugget Creek

by a ditch on the left limit known as the "Price and

Martin Ditch" or "Price Ditch" having its intake on

"Ten Above" (R. 54). This ditch was commenced

in 1911 or 1912 and completed with diligence (R. 40-

81). Water was turned into the "Price Ditch" soon

after its completion and used for mining on claims

below "Discovery" (R. 41-98-99). Appellees, or their



predecessors in interest, have used the waters of

Nugget Creek in mining operations continuously,

either through the "Old Company Ditch", or the

"Price and Martin Ditch", or both, since water was

first turned into the "Old Company Ditch" (R. 46)

immediately after its completion (R. 97). Appellees

and their predecessors in interest have used all of the

normal flow of Nugget Creek (R. 97-74-64-55). The

normal flow of Nugget Creek is between 300 and

900 miner's inches (R. 79-83-89). The flow has not

been measured accurately, but estimated only (R. 79).

The mining operations of the appellant and his

predecessors in interest, until the year 1937, had been

small and crude; they were confined almost entirely

to what is known as ground-sluicing, that is, shoveling

the gravel into the sluice boxes and using the creek

water to wash it through (R. 84-85-86-95). The water

used by the appellant and his predecessors was water

of Nugget Creek which was permitted to pass the in-

takes of the "Price Ditch" and the "Old Company

Ditch" and water which the creek gathered below

those intakes and before reaching the claims of the

appellant (R. 86). In 1937, appellant obtained per-

mission of Murrays and Charles Harper to use water

of Nugget Creek from the "Old Company Ditch" on

the right limit of Nugget Creek, for his mining opera-

tions (R. 61-93). In 1938, the appellant diverted the

water of Nugget Creek into the "Price Ditch", on the

left limit, through an intake on claim "Ten Above"

(R. 63-64-65-95-96). This action of the appellant

curtailed and practically stopped the mining opera-

tions of the appellees (R. 63-65-74).



This action was brought by the appellees in equity

to enjoin the appellant from diverting the waters of

Nugget Creek and from trespassing upon property of

the appellees (R. 5-6).

Since the appellant is the immediate successor in

interest to Albert Stinson (R. 82-83-93) in the owner-

ship of his mining claims and water rights, and, since

the appellees are the immediate successors in interest

to James Murray (R. 72-73) in the ownership of their

claims and water rights, the appellees introduced in

evidence the pertinent portions of the record of a suit

in equity entitled "Albert Stinson v. James Murray,

No. A-556" (R. 25 to 53 inch), brought by Stinson

against Murray in September, 1926 (R. 35), in the

District Court for the Territory of Alaska, Third

Division, praying that the plaintiff, Stinson, be de-

creed the owner of the
'

' full, regular, and natural flow

of the waters of said Nugget Creek" and "that the

defendant, James Murray, his servants, agents, or

attorneys be perpetually enjoined" from interfering

with plaintiff's use of said water and from diverting

any of said water except the excess of 700 miner's

inches (R. 30-35). The portions of the record intro-

duced in evidence by the appellees were the "Amended
Complaint" (R. 25 to 31), the "Answer to Amended

Complaint" (R. 32 to 34), the "Opinion" (R. 35 to

46), the "Findings of Fact and Conclusions of Law"
(R. 47 to 51), and the "Judgment" (R. 52-53). The

opinion was handed down by the trial court on Feb-

ruary 11, 1930 (R. 47) and the findings of fact and

conclusions of law were entered on December 13, 1930

(R. 51), and the decree rendered December 13, 1930

(R. 53).



SUMMARY OF ARGUMENT.

A. The complaint states a cause of action.

1. No notice of appropriation of water is re-

quired by Alaska law.

2. Threatened irreparable damage is sufficient

to invoke the aid of a court of equity.

3. Inadequacy of the legal remedy.

B. Questions of rights of the parties in and to the

waters of Nugget Creek were res judicata as of De-

cember 13, 1930.

1. The record of Stinson v. Murray, 8 Alaska

167.

2. Privity of estate.

C. The court correctly made the pleadings and the

proof, together, the basis of its decree.

1. Not confined to issues raised by pleadings.

2. Disposal and prevention of litigation.

D. Section 367, Compiled Laws of Alaska, 1933,

does not apply.

1. Both api)ellant and appellees own claims

embracing both banks of Nugget Creek.

2. Rights of appellees in water of Nugget

Creek antedate the statute.

3. Rights of appellant, if any, have been ac-

quired since 1932.



ARGUMENT.

A. THE COMPLAINT STATES FACTS SUFFICIENT TO CONSTI-

TUTE A CAUSE OF ACTION IN EQUITY.

It was not necessary, as appellant contends, for

appellees to allege and prove the posting of a notice

of appropriation of the waters of Nugget Creek or

that such notice was given to the appellant. There

is no law of the Territory of Alaska requiring the

posting or recording of a notice of appropriation of

water for mining purposes. Van Dyke v. Midnight

Sun Mining dc Ditch Co., 3 Alaska Fed. 458, 177 Fed.

85, 100 C. C. A. 503. The essential elements of a valid

appropriation of water in Alaska are diversion of the

water from its natural course and some use of it in a

beneficial way. McFarland v. Alaska Perseverance

Mining Co., 3 Alaska 308 ; Miocene Ditch Co. v. Ca/m-

pion Milling <& Trading Co., 3 Alaska 572; Hoogen-

dorn V. Nelson Gulch Mining Co., 4 Alaska 216. These

essential elements of a valid appropriation of water

were alleged in the complaint (R. 3-4-5). The com-

plaint alleges that the plaintiffs (appellees) are en-

gaged in hydraulic mining on a bench claim adjacent

to numbers 3 and 4 "Below Discovery", using water

of Nugget Creek, conveyed to the site of operations by

the ''Old Company Ditch" which was constructed by

their predecessors in interest (R. 3-4). These allega-

tions are sufficient to show an appropriation by diver-

sion and beneficial use. An allegation of the validity

of the appropriation, or of its priority over the ap-

propriation of the defendant (appellant) would have

been a mere conclusion of law. The fact that the



rights of the appellees to all of the water of Nugget

Creek had been established by a court of competent

jurisdiction was alleged (R. 5). That the fact was

well known to the appellant was alleged (R. 5) and

this fact was proved by appellant's own testimony

(R. 93) wherein he admitted being a witness at the

trial of Stinson v. Murray.

Threatened irreparable injury or damage is a

ground for interposition of a court of equity. 19 Am.
Jur. pp. 56-57. Here it is said:

''Where a continued use or threatened danger is

such as to cause reasonable fear of irreparable

injury, it is not essential that there be actual dam-
age, or even a completed violation of plaintiff's

rights, in order to entitle him to the protection of

equity."

"Because of the inadequacy of the legal remedy,
the chancery court may properly hear and deter-

mine a case where it appears that the injury com-
plained of is of a destructive or continuous char-

acter, where the dispute involves loss of health or
trade, where the means of subsistence is threat-

ened, or w^here ruin of property must ensue. * * *"

The allegations of the complaint relating to threat-

ened irreparable damage are as follows

:

"* * * if the defendant is not restrained and en-
joined from diverting the waters of Nugget Creek
* * *, he will do so to the great and irreparable
damage of the plaintiff." (R. 5) and
"* * * the defendant maliciously persists in his

intention, plans, and preparations to divert the

waters of Nugget Creek, as aforesaid." (R. 5).
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The allegation of the complaint relative to the in-

adequacy of the legal remedy is as follows

:

"That the plaintiff has no plain, speedy or ade-

quate remedy at law." (R. 5).

In the light of the language quoted above from

19 Am. Jur. p. 57, paragraph 29, the allegations of

the complaint are sufficient to invoke the aid of a

court of equity.

B. QUESTIONS RELATIVE TO THE EIGHTS OP APPELLANT
AND APPELLEES IN AND TO THE WATERS OF NUGGET
CREEK WERE RES JUDICATA AS OF DECEMBER 13, 1930.

In September, 1926, one Albert Stinson, the imme-

diate predecessor in interest of the appellant, brought

suit in equity against James Murray, the predecessor

in interest of the appellees, praying that the plaintiff

be adjudged the owner of the full, regular and natural

flow of the waters of Nugget Creek, that his title to

such waters be quieted, and that the defendant, Mur-

ray, be perpetually enjoined from interfering with the

plaintiff's use of said water and prohibited from di-

verting any of the water of Nugget Creek except the

excess of 700 miner's inches thereof. That suit, Stin-

son V. Murray, was filed and tried in the same court

as heard and decided the case now under considera-

tion on appeal, and the judgment was for the de-

fendant.

The opinion in the case of Stinson v. Murray, 8

Alaska 176, is full and complete and sheds a great

deal of light upon the subject of water rights, gen-



erally, and particularly those of the predecessors in

interest of appellant and appellees. In the course of

its opinion, the court said:

''The evidence shows that in April, 1919, Hugh
Price, Mrs. Hattie Price and Carl E. Martin

deeded to the defendant the Price and Martin

ditch and their right to use the water flowing

therein, and that on April 18, 1921, defendant

bought the Old Company ditch." (R. 46).

"The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden, and in my opinion has failed

to show any right whatever to such water as, for

approximately thirteen years prior to the com-
mencement of this action and for approximately

four years before plaintiff had any interest what-

ever in Nugget Creek or the lands through which

it flows, has been running through the two ditches

now owned by defendant." (R. 46).

The appellant knew of the decision in the case of

Stinson v. Murray, was a witness for the plaintiff at

the trial of the cause (R. 93), and the plaintiff, Stin-

son, was a witness for appellant (R. 81-84). The ap-

pellees, having introduced in evidence the record of

Stinson v. Murray (R. 25 to 53 inclusive), had a right

to rely upon the determination of the facts as con-

clusive.

"Findings of fact made by the court, * * * when
made the basis of a judgment or decree, are con-

clusive on the parties in subsequent litigation."

34 C. J. p. 888, par. 1296.

"A judgment in a prior suit is deemed final and
conclusive in subsequent litigation between the
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parties, or their privies, as to those matters neces-

sarily determined or implied in reaching the final

judgment, although no specific finding may have

been made in reference thereto, and even though

it was not raised by the former pleadings as an

issue." 15 B. C. L. p. 976, par. 451.

There was such privity of estate between the appel-

lant and Stinson (R. 93) and between appellees and

Murray (R. 72) as to render the judgment in Stinsmi

V. Murray final and conclusive, in this subsequent liti-

gation, as to the "matters necessarily determined or

implied in reaching the final judgment".
'

' To make one person a privy in estate to another,

that other must be predecessor in respect to the

property in question, from whom the privy de-

rives his right or title." (15 R. C. L. p. 1015,

par. 488; Smith v. White (W. Va.), 14 L. R. A.

(N. S.) 530.

It is not necessary that the claim or demand in the

subsequent suit be identical; if the fact adjudged in

the former suit is involved in the subsequent action,

between the same parties or their privies, it is res

judicata. U. S. v. Moser, 266 U. S. 236.

THE COURT CORRECTLY MADE THE PLEADINGS AND THE
PROOF, TOGETHER, THE BASIS OF ITS DECREE.

The court, delivering its opinion orally, said:

*'The court feels that it is the duty of the court

to decide matters of this kind as soon as can pos-

sibly be done so that all people interested can

adjust themselves and also feels it is his duty that
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such decisions should not be made on any tech-

nical grounds. It should be so plain that there

won't be (R. 103) any litigation afterwards as to

the court's decision.

The court is not going to hold the parties to the

pleadings in this case. The court is doubtful if

the complaint states a cause of action and whether

or not the court under the affirmative defense

could give the defendant any relief.

The court is going to supplement the pleadings

by the evidence and decide this case under the

evidence adduced rather than on the formal plead-

ings made by the parties." (R. 104).

This language of the court indicates the correct

attitude of a court of equity—to decree such relief to

the parties as appears just and right and to dispose of

and prevent litigation. In 19 Am. Jur. under the

general head '^Equity" and the specific head of

"Pleadings and Proof as Basis of Decree" we find

the following:

"The view has been taken that the judgment of a

court of equity is not confined to the issues raised

by the pleadings, but it may decree such relief

to the parties as appears just and right and best

calculated to protect the rights of the litigants

under the situation presented by the record." 19

Am. Jur. ]). 281, ])ar. 408. See, also, Reipiolds v.

Wall, 181 Okla. 110, 72 Pac. (2d) 505, 113 A. L.

R. 417.

This rule was stated previously as follows:

"A court of equity, looking beyond the mere form
of things to their substance, has power to decree

such relief to the parties as appears just and
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right, and as best calculated to protect their

rights under the situation presented by the rec-

ord." Inman et al. v. Western National Bcmk of

Fort Worth, Texas, 83 Okla. 126, 200 Pac. 714.

In 19 American Jurisprudence, under the general

heading of "Equity" and the specific heading '^ Inci-

dental Relief" we fimd the following statement:

"The rule is that equity will not enter a partial

or incomplete decree. Having taken cognizance

of a cause for any purpose, a court of equity will

ordinarily retain jurisdiction for all purposes;

decide all issues which are involved by the subject

matter of the dispute between the litigants ; award
relief which is complete and finally disposes of

the litigation so as to make performance of the

court's decree perfectly safe to those who may be

compelled to obey it; accomplish full justice be-

tween the parties litigant; and prevent future

litigation." 19 Am. Jur. 126, par. 127.

D. SECTION 367, COMPILED LAWS OF ALASKA, 1933, DOES
NOT APPLY IN THIS CASE SO AS TO ENABLE THE COURT
TO FIX AND DETERMINE THE RIGHTS OF THE PARTIES
UNDER IT.

This statute, relied upon by appellant, was enacted

as Section 1, Chapter 57, Session Laws of Alaska,

1917, and reads as follows

:

"The locator of any mining claim who shall in-

clude within the boundaries of such claim both

banks of any river, creek or stream, in the ab-

sence of any prior location and appropriation of

the waters of said river, creek or stream, shall be

entitled as against all subsequent locators of
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waters of such stream to the use of all of the

waters of such stream for mining purposes or as

much thereof as are necessary for his use in min-

ing said claim; Provided: That any person locat-

ing the waters of said stream at any point above

said mining claim and subsequent to the date of

his location, may divert all or any part of the

waters of said stream, but whenever the locator

of the mining claim shall make demand therefor,

such subsequent locator must turn back into the

natural channel as much of the water of the

stream as may be necessary for the use of the

claim owner in mining said claim."

To make this statute apply in this case, it must of

necessity be given an ex post facto effect. If the

appellees and their predecessors in interest ever made
any appropriation of the waters of Nugget Creek, they

made it long prior to the enactment of this statute.

With reference to this, the court, in the case of Stin-

son V. Murray, said:

''The rights of the parties in this action accrued
before Chapter 57 of the 1917 Session Laws of

Alaska was enacted, and, therefore are not gov-

erned by that Act. Before that Act the doctrine

of prior appropriation of water applied in Alaska.
This was held I believe without excej)tion in all

District Courts in Alaska, and by the Circuit

Court of Appeals for the Ninth Circuit in Van
Dyke v. Midnight Sun Mining Company, 177 Fed.
85. Therefore plaintiff cannot claim the water
of Nugget Creek merely because his claims em-
brace its banks." (R. 40).

That holding was followed by the trial court in this

case under consideration on appeal. In response to
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the question by appellant's counsel, "Is the Court ig-

noring the 1917 Statute?", the court replied:

"I am not ignoring it. It is almost impossible

to enforce that in its full meaning. There would
have to be an equitable division of the water under
those conditions. I don't believe defendant is en-

titled to the benefit of this Act as this water was
appropriated before 1917. Plaintiff also owns
claims on both sides of the stream. * * *"

(R. 107).

The court in the case of Stinson v. Murray found

as a matter of fact that the ''Price and Martin Ditch"

was commenced in 1911 and completed with reason-

able diligence (R. 40) and that the ''Old Company
Ditch" was commenced in 1909 and pushed to com-

pletion with reasonable diligence (R. 41), and held as

a matter of law that the right to the water carried in

those ditches dated from the commencement of work

upon them and not from their completion (R. 41)

;

and, in support of its holding the court cited the case

of Miocene Ditch Co. v. Jacohson, 146 Fed. 680.

Surely, the findings made by the court in the case of

Stmnon v. Murray may be taken as correct ; there was

no appeal taken from the judgment in the case. If

that court's findings were correct, then certainly there

can be no quarrel with its application of the law.

And, even if that court's decision be entirely dis-

regarded, the finding of the court in this case that the

water of Nugget Creek was appropriated before 1917

(R. 107) would dispose of the 1917 statute relied upon

by appellant.
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There is no evidence that Stinson, who sold his

claims to appellant in 1932 (R. 93-96), ever worked or

mined those claims after his suit against Murray was

decided in 1930. If the appellant has any rights in

the waters of Nugget Creek, he must have acquired

them after he acquired his claims from Stinson in

1932. The court found that in 1932, 1933, 1934 and

1935 the predecessors in interest of the appellees were

using the water of Nugget Creek through two 3-inch

nozzles under a 325-foot head (R. 104-105) and that

the water thus used amounted to 360 miner's inches,

measured in accordance with the California definition

of a miner's inch (R. 109). How then could the

appellant acquire any rights in Nugget Creek water

except in the excess of 360 miner's inches already

appropriated ? This question is answered by the court

in its opinion, thus

:

*'We come to the question whether the defendant

has any right. I believe the defendant had an
absolute right to appropriate any water in excess

of the amount of plamtiff's right and that he
made such appropriation, started in 1936 and
continued to 1938. He did work on the dam in

1936, more in 1937, and finally got water through
in 1938." (R. 105).

The appro])riation made by the appellant from the

water of Nugget Creek in excess of the amount of

appellees' appropriation was found by the court to be

in the amount of 300 miner's inches, measured in

accordance with the California definition of a miner's

inch, and that his appropriation was junior and in-
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ferior to that previously made by the appellees (R.

109-110). The evidence supports these findings.

Wherefore, appellees respectfully submit that the

findings of the trial court should not be disturbed

and that the decree should be affirmed.

Dated, Anchorage, Alaska,

June 25, 1940.

Respectfully submitted,

W. N. Cuddy,

Roy Bunn,
Attorneys for Appellees.


